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Technology Center 3600 



Before DALE M. SHAW, Division 2 Support Administrator. 

ORDER DISMISSING APPEAL 

On December 10, 2008, a Supplemental Examiner's Answer was filed 
containing a New Grounds of Rejection. 

Under the Board's regulations at 37 C.F.R. §4 1.50(a)(2), the 
Appellants had a statutory response time to the Examiner's Answer of two 
months to either 1) reopen prosecution, or 2) maintain the appeal by filing 



Appeal 2010-007528 
Application 09/752,809 

a Reply Brief to the Examiner' s Answer. The Appellants have failed to 
exercise either of the options under 37 C.F.R. §4 1.50(a)(2), which reads as 
follows: 

(2) If a supplemental examiner's answer is written in response to a 
remand by the Board for further consideration of a rejection 
pursuant to paragraph (a)(1) of this section, the appellant must 
within two months from the date of the supplemental examiner's 
answer exercise on of the following two options to avoid sua 
sponte dismissal of the appeal as to the claims subject to the 
rejection for which the Board has remanded the proceeding: 

(i) Reopen prosecution. Request that prosecution be reopened 
before the examiner by filing a reply under §1.111 of this title with 
or without amendment or submission of affidavits (§§1.130, 1.131 
or 1.132 of this title) or other evidence. Any amendment or 
submission of affidavits or other evidence must be relevant to the 
issues set forth in the remand or raised in the supplemental 
examiner' s answer. A request that complies with this paragraph 
will be entered and the application or the patent under ex parte 
reexamination will be reconsidered by the examiner under the 
provisions of §1.1 12 of this title. Any request that prosecution be 
reopened under this paragraph will be treated as a request to 
withdraw the appeal. 

(ii) Maintain appeal. Request that the appeal be maintained by 
filing a reply brief as provided in §41.41. If such a reply brief is 
accompanied by any amendment, affidavit or other evidence, it 
shall be treated as a request that prosecution be reopened before 
the examiner under paragraph (a)(2)(l) of this section. 



Accordingly, it is 

ORDERED that the appeal filed March 2, 2007, is dismissed . 
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